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Summary 

As congressional policymakers continue to debate telecommunications reform, a major 
discussion point revolves around what approach should be taken to ensure unfettered access to the 
Internet. The move to place restrictions on the owners of the networks that compose and provide 
access to the Internet, to ensure equal access and non-discriminatory treatment, is referred to as 
“net neutrality.” While there is no single accepted definition of “net neutrality,” most agree that 
any such definition should include the general principles that owners of the networks that 
compose and provide access to the Internet should not control how consumers lawfully use that 
network, and they should not be able to discriminate against content provider access to that 
network. 

A major focus in the debate is concern over whether the current framework is sufficient for 
policymakers to enable them to take the necessary steps to ensure access to the Internet for 
content, services, and applications providers, as well as consumers. Some look to the Federal 
Communications Commission (FCC) to address this issue using current provisions in the 1934 
Communications Act to protect the marketplace from potential abuses that could threaten the net 
neutrality concept. Others feel that existing laws are outdated and limited, cannot be used to 
establish regulations to address current issues, and furthermore will not stand up to court review. 
They advocate that the FCC should look to Congress for guidance to amend current law to update 
FCC authority before action is taken. Still others contend that existing laws and policies are 
sufficient to deal with potential anti-competitive behavior and that additional regulations would 
have negative effects on the expansion and future development of the Internet. Seven measures 
(S. 40, S.J.Res. 14, H.R. 196, H.R. 279, H.R. 1212, H.R. 2666, and H.J.Res. 42) addressing 
broadband regulation have been introduced in the 1 14 th Congress. Draft legislation has been the 
subject of hearings, held on January 21, 2015, in the Senate Commerce Committee and the House 
Subcommittee on Communications and Technology. Additional hearings on this issue have been 
held in both the House and the Senate. 

The January 2014 decision by the U.S. Court of Appeals, D.C. Circuit ( Verizon Communications 
Inc. v. Federal Communications Commission, D.C. Cir., No. 1 1-1355) upholding the Federal 
Communications Commission’s (FCC’s) authority to use Section 706 of the Telecommunications 
Act of 1996 to regulate broadband providers, but striking down the specific anti-blocking and 
nondiscrimination rules of the FCC’s 2010 Open Internet Order, has focused attention on the 
issue. In response to the court remand the FCC on May 15, 2014, adopted a Notice of Proposed 
Rulemaking, to seek comment “on how best to protect and promote an open Internet.” The 
release on November 10, 2014, of a statement by President Obama, urging the FCC to adopt 
regulations to reclassify Internet access services as telecommunications services to be regulated 
under Title II of the 1934 Communications Act once again focused attention on the debate. The 
FCC in its February 26, 2015, open meeting voted 3-2, along party lines, to adopt new open 
Internet rules and released these rules on March 12, 2015. With limited exceptions, the rules went 
into effect June 12, 2015. Various parties have challenged the legality of the FCC’s 2015 Open 
Internet Order with appeals consolidated in the U.S. Court of Appeals for the D.C. Circuit. It is 
anticipated that the issue of access to broadband networks will be of continued interest to 
policymakers. 
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Introduction 

As congressional policymakers continue to debate telecommunications reform, a major 
discussion point revolves around what approach should be taken to ensure unfettered access to the 
Internet. The move to place restrictions on the owners of the networks that compose and provide 
access to the Internet, to ensure equal access and non-discriminatory treatment, is referred to as 
“net neutrality.” There is no single accepted definition of “net neutrality.” However, most agree 
that any such definition should include the general principles that owners of the networks that 
compose and provide access to the Internet should not control how consumers lawfully use that 
network, and they should not be able to discriminate against content provider access to that 
network. 

A major focus in the debate is concern over whether the current framework is sufficient for 
policymakers to enable them to take the necessary steps to ensure access to the Internet for 
content, services, and applications providers, as well as consumers. Some look to the Federal 
Communications Commission (FCC) to address this issue using current provisions in the 1934 
Communications Act to protect the marketplace from potential abuses that could threaten the net 
neutrality concept. Others feel that existing laws are outdated and limited and cannot be used to 
establish regulations to address current issues and furthermore will not stand up to court review. 
They advocate that the FCC should look to Congress for guidance to amend current law to update 
FCC authority before action is taken. Still others contend that existing laws and policies are 
sufficient to deal with potential anti-competitive behavior and that additional regulations would 
have negative effects on the expansion and future development of the Internet. 
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The Information Services Designation and Title I 

In 2005 two major actions dramatically changed the regulatory landscape as it applied to 
broadband services, further fueling the net neutrality debate. In both cases these actions led to the 
classification of broadband Internet access services as Title I information services, thereby 
subjecting them to a less rigorous regulatory framework than those services classified as 
telecommunications services. In the first action, the U.S. Supreme Court, in a June 2005 decision 
{National Cable & Telecommunications Association v. Brand X Internet Sendees), upheld the 
Federal Communications Commission’s (FCC’s) 2002 ruling that the provision of cable modem 
service (i.e., cable television broadband Internet) is an interstate information service and is 
therefore subject to the less stringent regulatory regime under Title I of the Communications Act 
of 1934. 1 In a second action, the FCC, in an August 5, 2005, decision, extended the same 
regulatory relief to telephone company Internet access services (i.e., wireline broadband Internet 
access, or DSL), thereby also defining such services as information services subject to Title I 
regulation. 2 As a result neither telephone companies nor cable companies, when providing 



1 47 U.S.C. 15 1 et seq. For a foil discussion of the Brand X decision see CRS Report RL32985, Defining Cable 
Broadband Internet Access Service: Background and Analysis of the Supreme Court's Brand X Decision, by Angie A. 
Welborn and Charles B. Goldfarb. 

2 See http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-260433A2.pdf for a copy of former FCC Chairman 
Martin’s statement. For a summary of the final rule see Appropriate Framework for Broadband Access to the Internet 
(continued...) 
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